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vice from risk managers will not nec-
essarily yield a desirable clinical, ethical,
or legal result.

When end-of-life care treatment di-
lemmas loom, consultation with an eth-
ics committee or an ethics consultant
can be helpful. However, in some health
care institutions, risk managers may
have significant influence on the ad-
vice given in an ethics consultation, es-
pecially when there is some legal un-
certainty, and they tend to err on the
side of overestimating the risk to the in-
stitution of allowing the termination of
life support.23 Thus, it is useful for phy-
sicians to be aware of the law in their
state as it applies to end-of-life deci-
sions when considering what is clini-
cally and ethically appropriate for their
patients and to be able to evaluate ad-
vice given by risk managers and in eth-
ics consultations.

Grains of Truth. Even though there
is no legal requirement to consult a risk
manager, individual hospitals may have
adopted such a requirement through in-
ternal procedures. A risk manager may
give greater weight to the hospital’s le-
gal protection than to the ethical, medi-
cal, and legal interests of the patient
when there is legal uncertainty.

ADVANCE DIRECTIVES
Myth 4: Advance Directives Must
Comply With Specific Forms, Are
Not Transferable Between States,
and, Once Signed, Govern All
of a Patient’s Future Treatment
Decisions; Oral Advance Directives
Are Unenforceable

The reality is that advance directives are
frequently the best source of informa-
tion about an incapacitated patient’s
wishes, and therefore should provide
guidance in end-of-life decision mak-
ing even if they do not comply with all
legal formalities.

The myth that advance directives are
not legally valid has virtually disap-
peared in the face of the enactment of
authorizing legislation in virtually all
states. All have health care power of at-
torney statutes. All but 3 have living will
statutes, and in those 3 states (Massa-
chusetts, Michigan, and New York)

there are court decisions recognizing
their validity.19,24,25

Many advance directive statutes con-
tain living will or health care power of
attorney forms. Health care profession-
als (and even their legal counsel) some-
times believe that to be valid, an ad-
vance directive must use this form.
Although there are some advantages to
doing so, a living will or health care
power of attorney that does not strictly
follow the statutory form is also valid
in most states.

Another misconception about ad-
vance directives is that they are not por-
table, which would mean that they are
not enforceable except in the state in
which they were executed. Many, but
not all, advance directive statutes con-
tain provisions making valid advance
directives from other states enforce-
able in the state in which the patient
now resides. But even without such a
provision, an out-of-state advance di-
rective, like an oral statement or a non-
state form advance directive, still pro-
vides the best evidence of the patient’s
treatment wishes or choice of surro-
gate decision maker.

The purpose of advance directives, ac-
knowledged in most advance directive
statutes, is to guide decision making af-
ter a patient has lost decision-making ca-
pacity. Thus, as long as a patient re-
tains decision-making capacity, a living
will or the patient’s surrogate decision
maker should not be consulted about the
patient’s health care decisions unless the
patient expressly authorizes it.

Oral advance directives, made by the
patient about treatment preferences or
designating a health care surrogate be-
fore losing the capacity to decide, are
also legally valid.14 These statements
should be documented in the patient’s
medical record. Often, conversations
with patients before or during a final
illness can be more useful in determin-
ing the patient’s treatment wishes or
choice of surrogate decision maker than
a living will.

Grains of Truth. Using an official
form does have some advantages over
other written documents or physi-
cians’ notes. The state form, if avail-

able, carries with it the perception that
it is valid, and thus it may be more likely
to be implemented, especially if the pa-
tient’s regular physician is not among
those caring for the patient.

There can be difficulties in proving
that oral statements were made and what
the specific terms were, especially if there
is disagreement among family mem-
bers. Written advance directives may be
more likely to be honored especially if
the patient’s regular physician, who may
know the patient’s wishes and be able to
give credibility to the family’s reports of
the patient’s wishes, is not involved in
the patient’s care.

PAIN MANAGEMENT
AND LAST RESORTS
Myth 5: If a Physician Prescribes
or Administers High Doses
of Medication to Relieve Pain
or Other Discomfort in a
Terminally Ill Patient and This
Results in Death, the Physician
Will Be Criminally Prosecuted

The reality is that if a patient inadvert-
ently dies from the use of high doses
of medication intended to treat pain,26

the physician has not committed mur-
der or assisted suicide.

In 1997, the US Supreme Court ruled
on the constitutionality of laws mak-
ing physician-assisted suicide a
crime27,28 and several justices wrote
about medications for pain relief. Some
opinions supported the use of pain re-
lief medications even in doses that could
hasten death, as long as the physi-
cian’s intent in administering them is
to relieve pain and suffering and not to
end the patient’s life.

The opinions have been hailed by
some as creating a constitutional right to
excellentpainmanagementand/or topal-
liative care.29 Even if the opinions do not
go that far, they do clarify some uncer-
tainties that have long plagued end-of-
life decision making. The first concerns
the doctrine of double effect. Physi-
cians have long been concerned that be-
cause the medications needed to pro-
vide adequate pain relief to terminally ill
patients carry a risk of indirectly and ac-
cidentally ending the patient’s life by de-
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pressing the patient’s respiration, this will
subject the physician to possible crimi-
nal prosecution and other legal sanc-
tions. Though generally overstated and
overestimated compared with clinical re-
ality,30 this small risk likely contributes
to clinicians’ reluctance to use of opi-
oids and to the undertreatment of pain
in general.

The traditional response has been that
the doctrine of double effect should al-
leviate these concerns. Applied in these
circumstances, the doctrine holds that
when an intervention is used for a legiti-
mate purpose (eg, pain relief) but has an
unintended effect that would be illegiti-
mate if it were intended (eg, death of the
patient), the physician is not morally re-
sponsible for the unintended effect.31

While this moral doctrine might have
eased physicians’ consciences, it should
not necessarily have eased their con-
cerns about legal responsibility for the
patient’s death. Prior to the Supreme
Court’s decisions, in most states there
was no secure legal basis for believing
that the doctrine of double effect would
contribute to a valid legal defense if a
terminally ill patient inadvertently died
due to the effects of analgesic, seda-
tive, or anxiolytic medications, even if
these medications were necessary to
treat the patient’s condition. Al-
though the Supreme Court’s decisions
do not provide an airtight legal de-
fense when death accidentally occurs
from such medications, they give
greater assurance that physicians will
not be legally responsible under such
circumstances. In addition to the pro-
tection afforded by the Supreme Court’s
opinions, almost half the states have
adopted legislation recognizing a right
to adequate palliative care14,32,33 that
confer varying kinds and degrees of le-
gal protections on physicians.34

Grains of Truth. The application of
double effect is ambiguous particularly
if rapidly accelerating doses are needed
to treat a terminal crescendo of pain,35

and the line between intending to ac-
tively hasten death and intending to re-
lieve pain and suffering can be hazy. A
physician who intends to actively has-
ten death may be able to escape legal

sanctions by claiming an intent merely
to treat pain. On the other hand, the phy-
sician who intends to relieve pain and
suffering could face legal sanctions if it
is difficult to prove this intent. It is im-
possible to eliminate entirely the risk of
potential prosecution for assisted sui-
cide or even homicide, tort liability for
wrongful death, disciplinary action by
state licensing authorities, or investiga-
tionby the federalDrugEnforcementAd-
ministration or similar state authori-
ties. Although physicians acting in
accordance with good medical practice
have a strong defense, such investiga-
tions can take an enormous psychologi-
cal and/or financial toll on a clinician’s
personal and professional life.

While palliative care legislation may
be an important step in the direction
of improving access to adequate pain
management and providing protec-
tion for physicians prescribing in good
faith, these statutes have a number of
flaws,36 including the fact that they do
not provide complete immunity from
liability, and that half the states have
not adopted them.

The safest legal course—based on a
comparison of the current legal risks of
underprescribing with the risks of pre-
scribing large doses of opioids fre-
quently needed for intractable pain—
may still be to underprescribe, though
it is the most morally suspect. How-
ever, the risk of malpractice suits and
disciplinary action for underprescrib-
ing pain medications in the face of in-
tractable pain may be on the increase,
which might provide some legal coun-
terbalance for the small risk of being ac-
cused of overprescribing.37

Myth 6: When a Terminally Ill
Patient’s Suffering Is
Overwhelming Despite Excellent
Palliative Care and the Patient Is
Requesting a Hastened Death,
There Are No Legally Permissible
Options to Ease Suffering
The reality is that although physician-
assisted suicide is illegal in most states,
terminal sedation may be a legal op-
tion to treat otherwise intractable symp-
toms in the imminently dying.

Although refusing to declare state
bans on assisted suicide unconstitu-
tional, the Supreme Court gave indi-
cations of approval of “terminal seda-
tion” with the informed consent of the
patient.28,38 Terminal sedation inte-
grates 2 legally accepted clinical prac-
tices: (1) sedation of the patient to
unconsciousness or a level that ensures
escape from intolerable suffering, and
(2) withholding life-sustaining therapy
including food and fluids.39-41 Even if
sedation risks accelerating death, it is
consistent with the doctrine of double
effect as long as its primary purpose is
to ease the patient’s pain, discomfort,
and anxiety. (In fact, not only is it legally
permissible for physicians to provide
sedation during the termination of life
support to avoid any pain, discomfort,
or anxiety, there is even some legal pre-
cedent for the view that sedation must
be provided under these circum-
stances.42-44) The legal and clinical
acceptability of withholding of fluids
and nutrition was discussed in Myth 2.

Grains of Truth. Although the Su-
preme Court approved terminal seda-
tion, and each of its 2 components is le-
gally acceptable, the combination of the
2 components has never been tested in
the courts, and thus its overall legality
is somewhat uncertain. There is some
debate about whether such practice rep-
resents “slow euthanasia”45 or is sim-
ply a combination of standard pallia-
tive practices. In legal application, the
biggest stumbling block is the physi-
cian’s intention: whether it is the relief
of suffering (legal) or the active hasten-
ing of death (illegal).

Clinical, ethical, and legal discus-
sions about terminal sedation are rela-
tively undeveloped compared with
other end-of-life practices, and prac-
tice guidance has been proposed,39 but
not endorsed by professional organi-
zations, so terminal sedation is likely
to be unevenly available.

Myth 7: The 1997 Supreme Court
Decisions Outlawed
Physician-Assisted Suicide
The reality is that physician-assisted sui-
cide is currently legal in Oregon and
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